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The questicn prasen ed Icr zZscisicn 1§, 28 It is in the cuner
ccmplaints, whether, uncder the WeridCom - E2_2Scuth Flerids rFertial
Interconnection AgreemCJt Tne& parties are required to ccmpensats
ezch other for transpert arnd Termingtion ¢ treffic to Internes
Service Providers; eaend if =they are, whet velief shculd zre
Ccmmission grent? The issue is whether the traffic in cuesticn,
isS? traffic, is locel for purpcses cf the acreements in guesticon

According to witness Eall, <the lernguage cf the WcrigCom-
BellSouth Agreement itself mekes i: clear that the parties owe each
other reciprocal compensaticn for tne traffic in’ quest"on. He

stated that "if a BellSouth customer utilizes & BellScuth telephone
exchange service that has a local NPA-NXX &and they call &z WorldCom
customer that buys a WorldCom telephone exchange service that hes
a WorldCom NPA-NXX, that’s local traffic." Witness Ball explained
that this is what happens when a BellSouth local customer calls a
WorldCom customer that happens to be an ISP. He pointed out that
there is no exclusion for any type of customer based on what
business the customer happens to be in. Witness Ball noted that
where exceptions were needed for certain types of traffic, they
were expressly included in the Agreement. He argued that WorldCom
understood ISP traffic to be 1local, and if BellSouth wanted to
exclude ISP calls, it was BellSouth’s obligation to raise the issue
at the time the Agreement was negotiated.

Witness Ball stated that “the Agreement is entirely clear and
unambiguous” on the treatment of ISP traffic as local; but if we
determine that the Agreement is ambiguous on this point, the
ambiguities should be resolved by considering:

(1) the express language of the
Telecommunications Act of 1996;

(2) relevant rulings, decisions and orders of
this Commission;

(3) relevant rulings, decissions and orders of
the FCC interpreting the Act;

(4) rulings, decisicns and orxcders from other,
similarly situated state regulatory
agencies; and

(5) the custcm and usage in the industryv.
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RellScuth witnsss Hendrix &gcrssd thal the contract did rot
specify whether ISP treific wzs included in tne cefinition of lcocal
treific Witness Herncrix arcu.ed, ncwever, that it was Worlclem's
cbhligaticn to raise the issts in the necctialions. In Zact, the
reccrd shews thet wnile Bellf:cuth enc the <o la;:arts all reeched
& scecific agreemert con the definiticn oI Iccal trafiic to be
inciuded in the contracts, n~cne ¢ them reised the particuler
guesticn of what to do with I35? treiiic

) According to RellSouth, ailil ainants assumed that
BellSouth agreed to includs ISP raffi s local. BellSouth
asserts that 1t cannot be fcrced to pay reciprocal compensation
just because it did not "affirmatively except ISP traffic from the
definition of ‘local traffic’"™ in negotiating the Agreement.
BellSouth argues that the existing law at the time the contracts
were negotiated "reflects that it was unreasonable for the
Complainants to blithely assume that BellSouth agreed with their
proposed treatment’ of ISP traffic."

It appears to us from our review of the record, however, that
BellSouth equally assumed, and implied in its brief and testimony
at the hearing, that the complainants in fact knew ISP traffic was
interstate in nature. In its brief, BellSouth states that "parties
to a contract are presumed to enter into their Agreement with full
knowledge of the state of the existing law, which in turn is
incorporated into and sheds light on the meaning of the parties’
Agreement." BellSouth witness Hendrix asserted that the FCC had
explicitly found that ISPs provide interstate services. Therefore,
witness Hendrix argued, there was no need for BellSouth to believe
ISP traffic would be subject to reciprocal compensation. The
result of this misunderstanding, BellSouth asserts, was that the
parties never had an express mzeting of the minds on the scope of
the definition of local traffic.

Discussion

Upon review of the languace of the agreement, and the evidence
and testimony presented at the hearing, we find that the Agreement
defines local traffic in such =z way that ISP traffic clearly fits
the cdefiniticen. Since ISP trzZfic is loccal under the terms of the
Agreement, then, & priori, reciprocal compensation for termination

is required under Secticn 5.2 of the Agreement. There is no
ambiguity, and there are no srecific excections for ISP traffic.
Since there is no ambiguity In the language of the agreement, we
need not ccnsider any cther svidence tc dertermine the parties’
obligations under the agreemert. EIven if there were an ambiguity

~—e,
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in the lenguace o0f the acgreement, hcwever, Tne Cther evidence and
argument presented &t the rnsering leacs o the same result: the
ser-ies intended To include 8% zTrefiic as lLccal treffic fer
curceses of reciprccel compensaticn uncer thelr agreement

Iccz2l vs. Interstate Treffic

The first area to expiore 1s <the rcarties’ bpasis
considering ISP traffic tc be jurisdicticnally locel cr interstate.
BellSouth witness Hendrix ccntenced that for reciprocal
compensation to apply, “traffic must ke jurisdicticnally local.”
He eargued that ISP traffic is not jurisdictionelily lccal, because
the FCC “has concluded that erhanced service providers, of which
ISPs are a subset, use the local network to provide interstate
services.” He added that they do so just as facilities-based
interexchange carriers and resellers use the local network to
provide interstate services. He stated that “[t]lhe FCC stated in
Paragraph 12 in an‘order dated February 14, 1992, in Docket Number

92-18, that:

Our Jjurisdiction does not end at the local
switch, but continues to the ultimate
termination of the call. The key to
jurisdiction is the nature of the
communication itself, rather than the physical
location of the technology.

Further, according to Witness Hendrix, in its April 10, 1998,
Report to Congress (CC Docket No. 96-45), “the FCC indicated that
it does have jurisdiction to address whether ALECs that serve ISPs
are entitled to reciprocal compensation.” We will discuss that
report in more detail below.

_BellSouth does acknowledge in its brief that the "FCC has not
held that ISP traffic is local traffic for purposes of the instant
dispute before the Commission." Nor has the FCC "held that ISPs
are end users for all regulatory purposes." We agree with this
assessment. The FCC has not vet decided whether ISP traffic is
subject to reciprocal ccmpensation. While the FCC has determined
that ISPs provide interstate services, it appears that the FCC may
consider these services severable from telecommunications services,
as we explain below. No FCC orcer delineates exactly for what
purpcses the FCC intends ISP traffic to be considered lccal. By
~he same token, the FCC has rct said thazt ISP traffic cannot bs

onsidered local fcr zll regulatory purpcses. It appears that the
FCC has largely been silent on the issve. This leads us tc believe

~—~—,
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the TCZC intended Icr o o emsrcise jurisdiction cver the
lccel service espects of I raZfic, unless and until the FCC
Jdeclczed <thearwise. ven Witness Hendrix agreed that the FCC
intenzsg ISF Trafiic tec a&s though local. He did not
zxrvound on what exactl T

BellSouth contencs in its kriei that there 1s no dispute that
an Internet transmissicn may simulteneously be interstate,
internaticnzl and intrastate. BellScuth also contends that the

issue shculd ke resclved in pending proceedings befcre the FCC.
Those proceedings include ore the FCC initiated in response to a
June 29, 1997, letter from the Association for Local
Telecommunications Services (RLTS). ALTS requested clarification
from the FCC that ISP traffic is within the FCC’'s exclusive
jurisdiction. ALTS has also asked the FCC for a ruling on the
treatment of ISP traffic as local.

Regardless of what the FCC ultimately decides, it has not
decided anything yet, and we are concerned here with an existing
interconnection agreement, executed by the parties in 1996. Our
finding that ISP traffic should be treated as local for purposes of
the subject interconnection agreement is consistent with the FCC’s
treatment of ISP traffic at the time the agreement was executed,
all pending jurisdictional issues aside.

Termination

In its brief, BellSouth places considerable emphasis on the
point of termination for a call. The basic question is whether or
not ISP traffic terminates at the ALEC premises. Witness Hendrix
testified that “call termination does not occur when an ALEC,
serving as a conduit, places itself between BellSouth and an ISP.”

“[I]Jf an ALEC puts itself in between BellSouth’s end office and
the Internet service provider, it is acting like an intermediate
transport carrier or conduit, not a local exchange provider
entitled to reciprocal compensation.” “Thus, the call from an end
user to the ISP only transits through the ISP’s local point of
presence; it does not terminate there. There is no interruption of
the continuous transmission of signals between the end user and the
host computers.” BellSouth states in its brief that "the
jurisdictional boundaries of & communication are determined by its
beginning and ending points, and the ending point of a call to an
ISP 1s not the ISP switch, but rather is the database or
information scurce ts which the ISP provides access."
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MCIm contends .- its Erisf zThet EBellSouth witness Hendrix’
testimony that & czil to =n ISf terminates nct et the local
telerhcne numker, -~ut retnsr &t & cistant Internet host
~igunderstends the nature <o an Internet call. MCIm witness
Martinez conternded that the z2bility of Internet users to visit

rzr of cdestinations on & single call is

multiple websites at zny numcs
& clear indication that the ssrvice rrovided by an ISP is enhanced
service, not telecemmunicaticns service. According to MCIm, this
deces not alter the nature c¢I the local call. wWhile BellSouth
wculd have one believe that t-e call involved is not a local call,
MCIm points out that in the czse of & rural customer using an IXC
to connect with an ISP, the call “is suddenly two parts again: a
long distance ceall, ZIor which 3ellSouth can charge access, followed

by an enhanced service.”

BellSouth argues in its brief that "in interpreting the
language of a contract, words referring to a particular trade will
be interpreted by ‘the courts according to their widely accepted
trade meaning." We agree, but it appears to us that BellSouth then
chooses to ignore the industry standard definition of the word
“termination." The other parties provided several examples of
industry definitions on this point.

WorldCom witness Ball stated that "[s]tandard industry
practice is that a call is terminated essentially when it’s
answered; when the customer that is buying the telephone exchange
service that has the NPA-NXX answers the call by--whether it’s a
voice grade phone, if it’s a fax machine, an answering machine or,
in the case of an ISP, a modem.”

TCG witness Kouroupas testified that the standard industry
definition of "service termination point" is:

Proceeding from & network toward a user
terminal, the last point of service rendered
by a commercial carrier under applicable
tariffs.... In a switched communications
system, thre point 2zt which common carrier
service ends and user-proviced service begins,
i.e. the interfzce point between the
communications systems equipment and the user
terminal eguipment, under applicable tariffs.

Witress Kouroupas further explained that "A call placed over the
pueklic switched tezlecoemmunicaticons network is considered
‘terminated’ whern it s deliversd to the telephone exchange bearing

. —r,
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called telephcone number." Call terminaticn occurs when &
necticn is establisned pesiween tThe calier and the telephone
nznge service to which the zialed telephcone number is assigned,
nswer supervision is returrnsd, and & cell record 1is g
This is the case whether the call is received by & voic
chore, & fax machine, en answering machine, or in the cese of
ISP, a modem. Witness Kourcupas ccntendec that this
accepted industry definition.
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MCIm argues 1in its brief that:

a “telephone ceall” placed cver the public
switched telephone network 1is “terminated”
when it is delivered to the telephone exchange
service premise bearing the called telephone

number. .. specifically, in its Local
Competition Order (Implementation of the Local
Competition Provisions in the

Telecommunications Act of 1996, CC Docket No.
96-98, First Report and Order, FCC 96-325
(rel. Aug. 8, 1996), 91040), the FCC defined
terminations “for purposes of section
251(b) (5), as the switching of traffic that is
subject to section 251 (b) (5) at the
terminating carrier’s end office switch (or
equivalent facility) and delivery of that
traffic from that switch to the called party’s
premises.” MCIm terminates telephone calls to
Internet Service Providers on its network. As
a communications service, a call is completed
at that point, regardless of the identity or
status of the called party.

Witness Martinez testified that "[wlhen a BellSouth customer
originates a telephone call by dialing that number, the telephone
call terminates at the ISP premises, just as any other telephone
call terminates when it reaches the premises with the phone number

that the end user dialed."

Severability

Recent FCC documents have described Internet traffic as calls
with two severable parts: a teiscommunications service part, and an
enhanced service part. In the May 1997 Universal Service Order at
$789, the FCC stated:
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When & subkscriber tains & connecticn te an
Internet servic cvider via voice grade
zccess to tThe public switched network, that
ccnnection is a telecommuniczations service and
is distincuishabie from the Internet service
crovider’s offering.

&t Report, the rCC also steted that ISPs '"generally do not
de telecommunications." (99 15, 55) WorlcCom argues in its
t

The FCC’'s determination that ISPs do not
provide telecommunications was mandated by the
1996 Act’s express distinction between
telecommunications and information services.

"Telecommunications" 1is "The transmission,
between or among points specified by the user,
of information of the user’s choosing, without
change in the form or content of the
information as sent and received." 47 U.S.C.
Section 153(48). By contrast, "information
services" is "the offering of a capability for
generating, acquiring, storing, transforming,
processing, retrieving, utilizing, or makiqg
available information via telecommunications,
and includes electronic publishing, but does
not include any use of any such capability for
the management, control, or operation of a
telecommunications system or the management of
a telecommunications service." 47 U.S.C. Sec.
153(20)

WorldCom adds that:

[tlhe FCC recognized that the 1996 BAct’'s
distinction between telecommunications and
information services is erucial. The FCC
noted that “Congress intended
‘telecommunicaticns service’ and ‘information
service’ to refer to separate categories of
services” despite the appearance from the end
user’s perspective that it is a single service
because it may involve telecommunications
components. (Repcrt to Congress, 9956, 58)
[Emphasis supplied by WorldCom]
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ZellScuth ergues that tne ccmpleinants misinterpret the FCC's
decisicrn. 3ellScuth peints cut that thls passege 1is only
discussing whether cr nct -3Ps shculc meke universal service
contributzons That is trus; but the passege is nevertheless as
signiiicent én indicztion ¢©f now the ICT mey view ISP traffic as
the rassages 2ellScuth has cizted

In its brief, 3ZellScuth claims that the FCC "specifically
repudiated"” the two-part thecry. 2ellScuth cites the FCC’s Report
to Congress, CC Docket No., ¢¢-45, April 10, 1998, 9220. There the
FCC stated:

We meke no cetermirzticn here on the guestion
cf whether compszitive LECs that serve
Internet service providers (or Internet
service providers that have voluntarily become
competitive LECs) are entitled to reciprocal
compensation for terminating Internet traffic.
That issue, which is now before the [FCC],
does not turn on the status of the Internet
service provider as a telecommunications
carrier or information service provider.
[emphasis supplied by BellSouth]

BellSouth claims that this means the FCC believes the
distinction is "meaningless in the context of the FCC’'s pending
reciprocal compensation decision." The other parties point out,
however, that it is not at all clear what the FCC means in this
passage. It appears to us that the FCC is talking here about the
status of the provider, not about the severability of the
telecommunications service from the information service. Indeed,
in the same report, the FCC brought up the severability .notion, as
discussed above.

BellSouth also argues that the severability theory is
contradicted by the FCC’s description of Internet service in its
Non-Accounting Safeguards rder (Implementation of the Non-
Accounting Safeguards of Sections 271 and 272 of the Communications
Act of 1934, As Amended, First Report and Order and Further Notice
of Proposed Rulemaking, CC Docket No. %6-149 (released Dec. 24,
1886), note 291), where the FZT states:

The Internet is &n interconnected global
network of thousands of interoperable packet-
switched retworks thet use a standard
protocol...zo enable information exchange. An
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end user may ocbte: access tc the Interne:
from an InTernetl Service Crovider, by using
dial-up Cr dedicatec access TC Connhect To the
Internet service crecvider’'s prccessor. The
Internet service prcvider, in Turn, connects
the end user tc an Internet rackbone provider
that carries <treiiic o éernd from other

Internet host sites.

BellSouth claims that tre significance of this is that calls

to ISPs only transit through the ISP’s local point of presence.

Thus, the call does not terminate there. In support of this
conclusion, BellSouth mentions several cother services, such as
Asynchronous Transfer Mode (ATM) technology, that use packet
switching. BellSouth makes the point that the jurisdictional
nature of a call is not changed through the conversion from circuit

switching to packet switching.

BellSouth also discussed an example where an end user made a
long-distance call to access voice mail. In that case the call was
an interstate call, and the FCC found that it did not lose that
interstate character upon being forwarded to voice mail. Petition
for Emergency Relief and Declaratory Ruling Filed by BellSouth

Corporation, 7 FCC Rcd 1619 (1992), aff’d, Georgia Public Service

Commission v. FCC, 5 F.3d 1499 (11th Cir. 1993). We do not

comprehend BellSouth’s point. By that logic, if a local call is
used to access an ‘information service, it follows that the entire
transmission would be 1local. In yet another case cited by
BellSouth, the FCC found that interstate foreign exchange service
was interstate service, and thus came under the FCC’s jurisdiction.
New York Telephone Co.--Exchange System Access Line Terminal
Charge for FX and CCSAR Service, Memorandum Opinion and Order, 76

FCC 2d 349 (1980). Once again, it is difficult to discern

. BellSouth’s point. We do not find this line of argument &at all

persuasive.

BellSouth further argues that ™[t]lhe FCC has long held that
the jurisdiction of a call is determined not by the physical
location of the communications facilities or the type of facilities
used, but by the nature of the traffic that flows over those
facilities." This, too, is =z perplexing argument in light of
BellSouth’s claims that the distant location of the host accessed
over the Internet makes ISP trzific interstate, and that the nature
cf ISP traffic as either teleccmmunications or information service
is irrelevant.

~—r
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As mentTicnes arcve, wiTtrszes Hencdrix did admit that “the FCC
intended Icr ISF treific tc z= ‘trested’ as lccal, regardless of
jurisdictiorn." He emchasizez the word treated, and explained that
the FCC “cicd nct szyv thet the twreffic was local but that the
trzific would ke trezted as .zcel.”
FPSC Treatment

BellSouvth dismisses Ccmmission Order No. 21815, issued

September 5, 196%, in Dccket Wo. 580423-TP, Investigation into the
Statewide Offering of Access o the Local Network for the Purpose
of Providing Informetion Services, as an interim order. In that
orcder, the Commissicn found that end user access to information
service providers, which include Internet service providers, is by
local service. In the 'proceeding, BellSouth’s own witness
testified that:

(Clonnections to the local exchange network
for the purpose of providing an information
service should be treated like any other local
exchange service. (Order 21815, p. 25)

The Commission agreed with BellSouth’s witness. The Commission
also found that calls to ISPs should be viewed as jurisdictionally
intrastate local exchange calls terminating at an ISP’s location in
Florida. BellSouth’s position, as stated in the Order, was that:

calls should continue to be viewed as local
exchange traffic terminating at the ESP’'s
[Enhanced Service Provider’s] location.

Connectivity to a point out of state through
an ESP should nct contaminate the local
exchange. (Order, p. 24) (ISPs are a subset of
ESPs.) .

In this case, Witness Hendrix claimed that Order 21815 was
only an interim order that has now been overruled. He could not
identify any Commissicn order sstablishing a different policy; nor
couid he specify the FCC crZer that supposedly overrules the
rlorida Commission order. Further, and most importantly, BellSouth
admitted that this definition zad not been changed at the time it
entered into its Agreements.

It is clear that the trsztment of ISP trzffic was an issue
long before the parties’ Agresment was executed. We found, in
Crder No. 21813, &s ciscussec zbove, that such traffic should be

~—r
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treated as lccal. 2oth WorlzZom anrnc 2s_lfcuth clearly were aware
of this decisicn, &nc we presume that rney considered it wihen they

entered 1into their Agreement.

Intent cf Parties

In determining what was tr
their contract, we may consider circumstences that existed a
time the contract was entered into, and the subsequent zctions of
the parties. As WorldCom argues in :its brief, "the intent of the
parties 1s revealed not just by what is said, but by an analysis of
all the facts and circumstances surrounding the disputed issue.”

In James v. Gulf Life Insur. Co., 66 So0.2d 62, 63 (Fla. 1S%53) the
Florida Supreme Court cited with favor Contracts, 12 Am.Jur. § 250,
pages 791-93, as a general proposition concerning contract

construction in pertinent part as follows:

the parties’ intent when they executed
T

Agreements must receive a reasonable
interpretation, according to the intention of
the parties at the time of executing them, if
that intention can be ascertained from their
language ... Where the language of an
agreement is contradictory, obscure, or
ambiguous, or where its meaning is doubtful,
SO that it is susceptible of two
constructions, one of which makes it fair,
customary, and such as prudent men would
naturally execute, while the other makes it
inequitable, unusual, or such as reasonable
men would not be likely to enter into, the
interpretation which makes a rational and
probable agreement must be preferred ... An
interpretation which is just to both parties
will be preferred to one which is unjust.

In the construction of a contract, the circumstances in existence
at the time the contract was made should be considered in
ascertaining the parties’ intention. Triple E Development Co. V.
Floridagold Citrus Corp., 51 So.2d 435, 438, rhg. den. (Fla. 1951).
Wnat a party did or cmitted tc do after the contract was made may
be properly considered. Vans Agnew v. Fort Myers Drainage Dist.,
69 F.2d 244, 246, rhg. den., {5th Cir.). Courts may look to the
subsequent action of the parties to determine the interpretation
that they themselves rlace con the contractual language. 3rown V.
"inancial Service Corp., Intl., 489 F.2d 144, 151 (3th Cir.) citing
LalLow v. Ccdomo, 101 So.Zd 390 (Fla. 19%55).

~r,
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3s ncted ebove, Ssct.cn .40 c¢of the Egreement cdefines local
treiiic Tre defiriticn ecprsars t& be carefully drawn. Lecal
trziiic is said to ze cells Pbtetwesn twWO Or rore service users
ceerng NPA-NXX designaticns within the local celiling area of the
incumbent LEC It is expleined that local traffic includes traffic
crecditicnelly referrsed tc eas “local calling” and as “EAS.” No
mention 1s made of IS? traific Therefore, ncthing in Secticn 1.490
sets ISP traffic apert from lccel traffic. It is further explained
tnat all other traffic that criginates and termirates between end
users within the LATA is toll traffic.

As evidence <c¢f its intent, BellSouth argues that the
interpretation of a contract must be one consistent with reason,
probebility, and the practical aspect of the transaction between
the parties. BellSouth contends that it was ‘"economically
irrational for it to have agreed to subject ISP traffic to payment
of reciprocal compensation." BellSouth claims it "had no rational
economic reason to have agreed to pay reciprocal compensation for
the ISP traffic, because...such assent would have likely guaranteed
that BellSouth would lose money on every customer it serves who
subscribed to an ISP served by a complainant." '

In an example provided by BellSouth, a BellSouth residential
customer subscribes to an ISP that is served by an ALEC. The
customer uses the Internet for two hours per day. This usage would
generate a reciprocal compensation payment to the ALEC of $36.00
per month, assuming a 1 cent per minute reciprocal compensation
rate. A Miami BellSouth customer pays $10.65 per month for
residential service. Thus, BellSouth would pay $25.35 per month
more to the ALEC than it receives from its customer. BellSouth
claims that this unreasonable result is proof that it never
intended to include ISP traffic as local for reciprocal
compensation purposes.

Not all parties receive reciprocal compensation of 1 cent per
minute. The MCIm Agreement specifies a rate of $0.002 per minute,
not $0.0l1. In this case, using BellSouth’s example, the total
reciprocal compensation would be $7.20. MCIm points out in its
ieZ that the contract ccntaining the $0.01 rate is one to which
1iSouth agreed. They argue that “[w]hether BellSouth agreed to
s rate because they mistakenly thought that a rate five times
her than cost would give it some competitive advantage, oOr

Ther BellSoutn agreed tc it without thinking at all, it is not
:he Commission’s role tc protect BellSouth from itself.”

—r,
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In suppeort cf its positicrn that ISP trazific was intencded to be
treated as locel i the ZXcrsement, WcricdCe r roints out that
ReilScuth crnarges iz own IS: custcmers 1ccal business line rates
fcr local telephcrns excharcs service Tnét enebles the 1ISP’'s
custeomers within the leccal czlling eree tc connect with the ISP by
means of a local cail. Such czlls are rezed and billecd as local,
not toll

MCIm also points out thzt BellScuth treats calls to ISPs that
are its customers as local czlls. BeillSocuth also offers its own
ISP customers service out c¢Z its local exchange tariifs. MCIm
asserts that while it treats its own custcmers one way, BellSouth
would have ISP custcmers of the ALECs treated differently.

Besides BellSouth’s treatment of its own ISP customers’
traffic, there is nothing in the parties' agreements that addresses
the practical aspect of how to measure the traffic. As TCG points
out in its brief, BellSouth failed to take any steps to develop a
tracking system to separately account for ISP traffic. The TCG
contract was entered into in July 1996, but BellSouth did not
attempt to identify ISP traffic until May or June of 1997. If the
agreement did in fact exclude ISP traffic from the definition of
local traffic, and thus the reciprocal compensation provisions of
the agreement, it would be necessary to develop a tracking system.

The evidence indicates that the tracking system currently used by
BellSouth is based on identifying the seven-digit number associated
with an ISP. Absent that, as BellSouth witness Hendrix conceded,

BellSouth must rely on estimates.
Intermedia also points out in its brief that:

If ISP traffic is not 1local as BellSouth
contends, it would have been imperative for
the parties to develop a system to identify
and measure ISP trzffic, because there is no
ready mechanism in place for tracking local-
calls to 1ISPs. The calls at issue are
commingled with alX other local traffic and
are indistinguishakle from other local calls.

If BellScuth interded <to exclude traffic
terminated to ISPs Zrom other local traffic,
it would have needsd tc develop a way to
measure trazffic that distinguisnes such calls
from all cther types of local calls with long
holding times, sucr. zs calls to airlines and

~—g,
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This is perhaps the mcst telling aspect of the case.
Zelifcuth made no effort to separate out ISP traffic frem its own
until the May-June 1997 tTime freme. WorldCom argues in its
r that BellScuth’s "lack cf action is especially glaring given
r. Hendrix’s acknowledgment that there are transport and
ermination costs associated with calls terminating at an ISP.”
ricr to that time, BellScuth may have paid some reciprocal
ompensation for ISP traffic. Witness Hendrix admitted, "We may
neve paid some, I will not sit here and say that we did not pay
any." The other parties made no effocrt to separate out ISP
traffic, and based on their position that the traffic should be
treated as local, this is as one would expect. 1In some cases the
contracts were entered into more than a year before this time

period.

e = D

K4

10O ) et

It appears from the record that there was little, if any,
billing of reciprocal compensation by the ALECs until just before
BellSouth began to investigate the matter. It was the receipt of
the bills for considerable amounts of reciprocal compensation that
triggered BellSouth’s investigation of the matter, and its decision
to begin removing ISP traffic from its own bills. If these large
bills were never received, would BellSouth have continued to bill
the ALECs for reciprocal compensation on ISP traffic? There would
have been no reason for BellSouth to investigate, and therefore no
reason for them to start separating their own traffic. Under the
circumstances, we have difficulty concluding that the parties all
knew that ISP traffic was interstate, and should be separated out
before billing for reciprocal compensation on local traffic, as

BellSouth contends.

Impact on Competition

The potential impact of 'BellSouth’s actions on 1local
competition is perhaps the most egregious aspect of the case. As
witness Hendrix testified, The Telecommunications Act of 1996
“established a reciprocal compensation mechanism to encourage local
competition.” He argued that “The payment of reciprocal
compensation for ISP traffic would impede local competition.” We
ars more concerned with the adverse effect that BellSouth’s refusal
tc pay reciprocal compensation could have on competiticn. We agree
17
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e Ccompetiilcon griws, Tne  smexler, learner
21278 mev well win c-ther mzrret segmernts frem
ILECs. I eech time thlis cccurs The ILEC,
with iTs creatsr rescurces cverall, s able ¢
fepricete & dispute with ALECs cut cf whole
clcthh  ancd  thus Inveke cstly regulatory

R costl
crocesses, lccal ccrmpetiticn could pe stymied

fer many vea

Ccnclusion

We think the guestion c¢f whether ISP treiffic is local or
interstate can be argued both weys. While it appears that the ¥CC
may believe Internet usage is an interstate service, it also
appears that it believes that it is not a telecommunications
service. The FCC itself seems to be leaning toward the notion of
severability of the information service portion of an Internet call
from the telecommuhications portion, which is often a local call.

Further, the FCC has allowed ISPs to purchase local service for
provision of Internet services, without ever ruling on the extent
to which the “local” characterization should apply. Indeed, as
recently as April, 1998, the FCC itself indicated that a decision
has not been made as to whether or not reciprocal compensation
should apply. Thus, while there is some room for interpretation,
we believe the current law weighs in favor of treating the traffic
as local, regardless of Jjurisdiction, for purposes of the
Interconnection Agreement. We also believe that the language of
the Agreement itself supports this view. We therefore conclude on
the basis of the plain language of the Agreement and of the
effective law at the the time the Agreement was executed, that the
parties intended that calls originated by an end user of one and
terminated to an ISP of the other would be rated and billed as
local calls; else one would expect the definition of local calls in
the Agreement to set out an explicit exception.

Even if we assume for the sake of discussion that the parties’
agreements concerning reciprocal compensation can be said to be
ambiguous or susceptible of different meanings, the parties'
conduct &t the time cf, and subseguent to, the execution of the
Agreement indicates that they intended to treat ISP traffic eas

local traffic. None of the parties singled ISP traffic out for
special treatment during their negotiations. BellSouth concedes
that it rates the traffic cf its own ISP customers as local
traffic. It would hzrdly be Zust for BellSouth to conduct itself
in this way while <treating WorldCcm differently. Mcreover,
BellSouth made no attempt tc separate out ISP traffic frem its

~—g
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bills te the ALECs until It decidec 1t did nect want to pay
recicrccal cormpensaticn for ISP trafiilc to the ALECS. BellSouth’s
scrcuct subseguent 1o The Acreement was for & long time consistent

!
V)

wlitn Tre interpretaticn of Ssction 1.40 urged py WoridCom. A party

= ccontract cannot be permitted tTce Impose unilaterally a
ciffsrent mezning thar the cre shared by the parties at the time cf
cxecution when it later ©reccmes enlightened cr discovers an

tnintended cecnseguence.

BellSouth states in its brief that "the Commission must
consider the extant FCC orders, case law, and trade usage at the
time the parties negotiated and executed the Agreements.” We
have. By its own standards, BellSouth 1is .found wanting. The
preponderance of the evidence shows that BellSouth is required to
pay WorldCom reciprocal compensation for the transport and
termination of telephone exchange service local traffic that is
handed off by BellSouth to WorldCom for termination with telephone
exchange service end users that are Internet Service Providers or
Enhanced Service Providers under the terms of the WorldCom and
BellSouth Florida Partial Interconnection Agreement. Traffic that
is terminated on a local dialed basis to Internet Service Providers
or Enhanced Service Providers should not be treated differently
from other local dialed traffic. We find that BellSouth must
compensate WorldCom according to the parties’ interconnection
agreement, including interest, for the entire period the balance
owed is outstanding.

The Teleport/TCG South Florida-BellSouth Agreement

Local traffic is defined in Section 1.D. of the Agreement
between BellSouth and TCG as:

any telephone call that originates and
terminates in the same LATA and is billed by
the originating party as a local call,
including any call terminating in an exchange
outside of BellSouth’s service area with
respect to which BellSouth has a -local
interconnecticn arrangement " with an
independent LEC, with which TCG is not
directly interccrnected.

This Agreement was entered into by the parties on July 15,
135%¢, and was subsequently app: ved by the Commission in Docket No.
¢€Czez-TF. Under TCG's pricr Zgreement with BellSouth, ISP traffic
wes Treated as local.

r—~—,
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The TCG Agreemern

The deliverwy oI Z2cel Treiiic retween parties
cshall ke rscigreocel éend compsnsetion will e
mutual &acccrcing ¢ the crrcvisicns of this
Agreement.

Each party will pav the other for terminating
its locel ztraffic or. the cther’'s network the
local interccrnecticn rates &s set forth in
Attachment 2-1, incorporated nerein by this
reference.

No exceptions have been made to the definition of local traffic to
exclude ISP traffic. The facts surrounding this Agreement, and the
arguments made by the parties, are essentially the same as the
WorldCom Agreement, and we will not reiterate them here. Our
decision is the same. The preponderance of the evidence shows that
BellSouth is required to pay TCG reciprocal compensation for the
transport and termination of telephone exchange service local
traffic that is handed off by BellSouth to TCP for termination with
telephone exchange service end users that are Internet Service
Providers or Enhanced Service Providers under the terms of the TCG
and BellSouth Florida Partial Interconnection Agreement. Traffic
that is terminated on a local dialed basis to Internet Service
Providers or Enhanced Service Providers should not be treated
differently from other 1local dialed traffic. We find that
BellSouth must compensate TCG according to the parties’
interconnection agreement, including interest, for the entire
period the balance owed is outstanding.

The MCI-BellSouth Agreement

The Agreement between MCI and BellSouth defines local traffic
in Attachment IV, Subsection 2.2.1. That subsection reads as

follows:

The parties shall bill each other reciprocal
compensation at the rates set ferth for Loczl
Interconnecticn in this Agreement and the
Order of the FPSC. Local Traffic is defined
as any telephcne cell that originates in one
exchange &nd terminates in either the same
exchange, <r & corresponding Extended Areea
(EAS) exchange. The terms Exchenge and ERS

exchanges &re cdefined ard specifiec in Secticn

~—r,
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A3 of BellScuth’s TF=neral Suicscriber Service

Tarifz
MCT witress Martinez testifiec that no exceprtiln te tre cefinition
ci local trafifiic was suggestsd by BellScuth MCI ergues in its
crief that “[i]Jf Rel ;Sou;r wented & particular excepticn to the
general definition of local trzffic, it hed an cbkligaticn to reise
it.”

The facts surrounding this Agreement, éand the arguments made
by the parties, are essentially the same &s the WorldCom hgreement,
and we will not reiterate them here. Our decision is the same.
The preponderance of the evicence shows that BellSouth is required
to pay MCI reciprocal compensation for the transport and
termination of telephone exchange service local traffic that is
handed off by BellSouth to MCI for termination with telephone
exchange service end users that are Internet Service Providers or
Enhanced Service Providers under the terms of the MCI and BellSouth
Florida Partial Interconnection Agreement. Traffic that is
terminated on a local dialed basis to Internet Service Providers or
Enhanced Service Providers should not be treated differently from
other local dialed traffic. We find that BellSouth must compensate
MCI according to the parties’ interconnection agreement, including
interest, for the entire period the balance owed is outstanding.

The Intermedia-~BellSouth Agreement

The Agreement with Intermedia defines Local Traffic in Section
1(D) as:

any telephone call that originates in one
exchange and terminates in either the same
exchange, or a corresponding Extended Area
Service (EAS) exchange. The terms Exchange,
and EAS exchanges are defined and specified in
Section A3 of BellSouth’s General Subscriber
Service Tariff. (TR 142-143)

The portion regarding rec ocal compensaticn, Section IV(&)
states:

The delivery of 1lcczl traffic between the
parties shall be reciprocal and ccmpensation
will be mutual acccrding to the provisicns cf
this Agreement. (T= 143)
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Sectiorm V(2" stztes

ZTecn parzy will czzy tThe other party for
Terminating its lcczl ctraffic on the other’s
neTwori the lgcal lnierconneciion rates as set
Icrth in 2Attachmern:t B-1, v this reference
incerperatsd hereirn.

The evidence shows thzt nc excepticons were made to the
definition of locai trafficz to exclude ISP traffic in the
Iintermedia-BellSouth Agreementz. The facts surrcunding this
Agrezment, and the arguments made by the parties, are essentielly

the same as the WorlcdCom Agrsement, and we will not reiterate them
here. Our decision is the same. The preponderance of the evidence
shows that BellSouth is required to pay Intermedia reciprocal
compensation for the transport and termination of telephone
exchange service local traffic that is handed off by BellSouth to
Intermedia for termination with telephone exchange service end
users that are Internet Service Providers or Enhanced Service
Providers under the terms of the Intermedia and BellSouth Florida
Partial Interconnection Agreement. Traffic that is terminated on
a local dialed basis to Internet Service Providers or Enhanced
Service Providers should not be treated differently from other
local dialed traffic. We find that BellSouth must compensate
Intermdia according to the parties’ interconnection agreement,
including interest, for the entire period the balance owed is

outstanding.
Based on the foregoing, it is

ORDERED by the Florida Public Service Commission that under
the terms of the parties’ Irnterconnection Agreements, BellSouth
Telecommunications, Inc. is required to pay Worldcom Technologies,
Inc., Teleport Communications Group Inc./TCG South Florida,
Intermedia Communications, Inc., and MCI Metro Access Transmission
Services, 1Inc., reciprocal compensation for the transport and
termination of telephone exchange service that is terminated with
end users that are Internet Service Providers or Enhanced Service
Providers. EellSouth Telecommuinicaticns, Inc. must compensate the
comp.ainants according to the interconnection agreements, including
interest, for the entire perizd the balance owed is outstanding.

-t s further

CRDERED thet these dockezs shall b2 closed.
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By CRDER ¢Z the Florice fubilco Servics Commissicon tnis 15th

Cav -f Septemper, .53
/s/ Blanca S. Zavd
BLANCA S. BAYD, Director
Divisiocn ¢f Reccrds ancd Reporting
This is a facsimile copy. A signed
copy of the order may be obtained by
calling 1-850-413-6770.

( SEAL)

MCB

NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW

The Florida Public Service Commission is required by Section
120.569(1), Florida Statutes, to notify parties of any
administrative hearing or judicial review of Commission orders that
is available under Sections 120.57 or 120.68, Florida Statutes, as
well as the procedures and time limits that apply. This notice
should not be construed to mean all requests for an administrative
hearing or judicial review will be granted or result in the relief

sought.

Any party adversely affected by the Commission’s final action
in this matter may request: 1) reconsideration of the decision by
filing 2 motion for reconsideration with the Director, Division of
Records and Reporting, 2540 Shumard Ozk Boulevard, Tallahassee,
Florida 32399-0850, within fifteen (15) days of the issuance of
this order in the form prescribed by Rule 25-22.060, Florida
Administrative Code; or 2) judicial review by the Florida Supreme
Court in the case of an electric, gas or telephone utility or the
First District Court of ZAppeal in the case of a water and/or
wastswater utility by filing = notice of zppeel with the Director,
Division of Records and repcorting end f£iiing a ccpy of the notice
of eppeal and the filing fee with the apprcpriate court. This
filirng must be completed within thirty (30) days after the issuance
of this order, pursuant to Rule ¢.11%, Tlorida Rules of Eppellate
Procedure. The notice of zrrs n the form specified in
Rule %.900(a), Tiocride Rules ¢ Procedure.

~—~—r,
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By HaxND DELIVERY

Nancy White, Esq.

Nancy Sims

BellSouth Telecommunications, Inc.
150 South Monroe Street

Room 400

Tallahassee, FL 32301

Re: Demand for Pavment of Reciprocal Compensation

Dear Misses White and Sims:

Demand is made that BellSouth Telecommunications, Inc. pay to Intermedia
Communications Inc. Twenty-Three Million, Six Hundred Seventeen Thousand, and Three
Hundred Twenty-Nine Dollars ($23,617,329.00), which represents the reciprocal compensation
payments due and owing to Intermedia in Florida as of November 30, 1998, under the
interconnection agreement between BellSouth and Intermedia dated July 1, 1996, as amended.
Reciprocal compensation amounts accruing after November 30, 1998 will be submitted to you

for payment in a separate demand letter.

Intermedia’s right under its interconnection agreement to receive compensation
from BellSouth for the transport and termination of local calls, including those calls destined to
Internet Service Providers, has been confirmed by the Florida Public Service Commission in its
Final Order Resolving Complaints, Order No. PSC-98-1216-FOF-TP, Consolidated Docket Nos.
971478-TP, 980184-TP, 980495-TP and 980499-TP (issued September 15, 1998). That Order

states, in relevant part:

ORDERED by the Florida Public Service Commission that under the
terms of the parties’ Interconnection Agreement, BellSouth
Telecommunications, Inc. is required to pay WorldCom Technologies.
Inc.. Teleport Communications Group Inc./TCG South Florida, Intermedia
Communications Inc., and MCI Metro Access Transmission Services, Inc..
reciprocal compensation for the transport and termination of telephone
exchange service that is terminated with end users that are Internet Service
Providers or Enhanced Service Providers. BellSouth

DCO1'SORIE (9742 1
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Nancy Sims
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Telecommunications. Inc. must compensate the complainants according to
the inierconnection agreements. including mterest, for the entire period the
balance owed is ouistanding. (Order at 22.)

Please forward the aforementioned amount, on or before January 22, 1999, 10
Intermedia Communications Inc., P.O. Box 915238, Orlando, Flonda 32891-5238. You mayv
direct any inquines conceming this demand letter to the undersigned counsel. Intermedia
reserves the nght to pursue other legal options in the event BellSouth fails 1o timely comply with

this demand letter.

Sincerely,

INTERMEDIA COMMUNICATIONS INC.

l@w«_lwduw/—\

Patrick Wiggins
Its Attorneys

cc: Walter D'Haesleer
Martha Brown, Esq.
Heather Burnett Gold, Esq.
Julia Strow
Steve Brown
Jonathan E. Canis, Esq.
Enrico C. Soriano, Esq.

~—g
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BEFORE THE FLORID= PUBLIC SERVICE TCOMMISSION

In re: Complaint oI Wcriclorm IOCHET KT N
Technolcgies, Inc. acelnst

S=illfouth Teleccmmunicatlicns,

inc. for kreach ¢f terms c°

Floride rPartiel IntsrconnecI.cCnh

2creement under Sections ZIL

ernd 252 of the
Telecommunicaticns Act of
and request for relief.

In re: Complaint of Telepor: DOCKZT NO. £Z0184-TP
Communications Group iInc./TZ:
South Florida against BRellScuth

Telecommunications, Inc. fcr
breach of terms of
interconnection agreement under
Section 252 of the
Telecommunications Act of 1996,
and request for rélief.

In re: Complaint of Intermedia DOCKET NO. 980495-TP
Communications, Inc. against

BellSouth Telecommunications,

Inc. for breach of terms of

Florida Partial Interconnection

Agreement under Sections 251

and 252 of the

Telecommunications Act of 1996

and request for relief.

In re: Complaint by MCI Metro DOCKET NO. 980499-TP

Access Transmission Services, ORDER NO. PSC-98-0758-FOF-TP
Inc. against BellSouth ISSUED: April 20, 1999
Telecommunications, Inc. for

breach of approved

interconnection agreement by

failure to pay compensation fcr

certain local traffic.
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The foliowing Ccmmissicnsys rarticigeteld in the clspesiticn cf
this matter

J. TEZRRY DzASCHN
SUGS:EN F. CLARK
JULIZ L. JOHNECH

E. LECHN JRCCES, JR.

ORDER DENYING MOTION FOR STAY PENDING APPEAL

-~ BY THE COMMISSION:

BACKGROUND

On October 15, 1998, BellSouth Telecommunications, Inc.
(BellSouth) filed a Notice of Appeal of Commission Order No. PSC-
98-1216-FOF-TP, issued September 15, 1988, in the complaint dockets
referenced above. BellSouth has appealed the Commission's decision
to the United States District Court for the Northern District of
Florida, pursuant to 47 U.S.C. section 252(e) (6). In Order No.
PSC-98-1216-FOF-TP, the Commission determined that BellSouth was
required by the terms of its interconnection agreements to pay
reciprocal compensation to WorldCom Technologies, Inc. (WorldCom),
Teleport Communications Group, Inc. (TCG), Intermedia
Communications, Inc. (Intermedia), and MCImetro Access Transmission
Services, Inc. (MCIm) for the transport and termination of calls to
Internet Service Providers (ISPs). At the time BellSouth filed its
Notice of Appeal with the Commission, it also filed a Motion for
Stay Pending Appeal of Order No. PSC-98-1216-FOF-TP. WorldCom,
TCG, Intermedia and MCIm filed a Joint Respcnse in Opposition to
the motion for stay on October 28, 1998. No party filed a request
for oral argument. '

We addressed BellSouth’s Motion at our March 30, 1999, Agenda
Conference. We determined thzt BellScuth had failed to demcnstrate
that a stay pending appeal is warranted. Zur reasons for that
determination are set for+th kelow.
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CEZCISICH

Z2elliSouth conteﬂﬂs thet 1t iIs entitled to an automatic stay
:e::;ng judiciel review pursuent to Rule 25-22.061(1)({a), Flecrida
=zdministrative Code, bpecause thes Commission's order on &ppoeal
"involves a refund of moneys to customers. In the &lternative,
BellSouth contends that we shculd grant its motion pursuant to Rule
25—42 061(2), Floride Administrative Code, because it has raised
sericus questions, acknowledged in our Order, about the

turisdictional nature of ISP traffic. BellSouth also contends that
it will be irreparazbly hermed if we require it to pay the
complainants charges for transport and terminaticn of traffic to
ISPs, because millions of dollars are at stake. BellSouth suggests
that it may not be able to recoup some of the payments to the
complainants if it ultimately prevails on appeal. BellSouth argues
that the delay in implementation of the Commission's order will not
be contrary to the ‘public interest or cause substantial harm to the
complainants, because BellSouth has already placed monies due to
WorldCom under the Order in escrow, and will be able to return the
amounts owed to the other complainants as well, when the appeal is
final. Finally, BellSouth contends that it will not be necessary
to require BellSouth to post a bond or issue some other corporate
undertaking as a condition of the stay, as Rules 25-22.061(1) (a)
and 25-22.061(2), Florida Administrative Code, permit.

The Complainants urge us to deny the motion for stay for three
reasons. First, they claim that we do not have authority to grant
a stay pending review of a case in the Federal District Court.
Second, they argue that if we determine that we do have the
authority to grant a stay, BellSouth is clearly not entitled to one
under Rule 25-22.061(1) (a), Florida Administrative Code, because
the refund in question here is not due to "customers", as the rule
contemplates. Third, they contend that BellSouth is not entitled
to a stay pursuant to the discretionary stay available under Rule
25-22.061(2), Florida Administrative Code. They argue that
BellSouth is not likely to prevail on appeal, and will not suffer
irreparable harm if the stay is not granted.  They contend that

ther delay will harm the cevelopment of competition and the

fur
public interest.

Authority to Grant a Stay Pending Appeal

The Telecommunications Zct of 1996, at 47 U.S.C. § 252(e) (6),
Srov.des that determinations cf state comm1551ons made under the
provisions of secticn 252 ars rsviewzble in an appropriate Federal




